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Executive Summary

Introduction

This report was commissioned by the Netherlands Ministry of Agriculture, Nature and
Food Quality in the framework of the research project ‘Biodiversiteit van de Volle
Zee’ (Biodiversity of the High Seas).' The focus of the report is on the status and
reasons for non-participation by States in the Fish Stocks Agreement, with special
emphasis on the process of the so-called ‘greening’ of regional fisheries management
organizations (REMOs)® through increasingly incorporating precautionary and
ecosystem approaches to fisheries management. The main issues and conclusions of
the report are summarized below.

Current status of participation

At the time when this report was finalized, there were 77 parties to the Fish Stocks
Agreement (see Tables B (alphabetical) and C (chronological) in Annex 1). This
implies that there were then 118 non-parties to the Fish Stocks Agreement (see Table
D in Annex I).?

Reasons for non-participation
This report identifies the following types of reasons for States not to participate in the
Fish Stocks Agreement:

(a) Objections to substantive aspects of the Agreement, namely (a) Article 4 on
the relationship between the Fish Stocks Agreement and the LOS Convention;
(b) Article 7 on compatibility; (c) Articles 21 and 22 on non-flag State high
seas enforcement; (d) Article 23 on port State measures; and (e) Article 1(3)
on fishing entities;

(b) Lack of capacity and resources;

(c) Lack of awareness and misconceptions, for instance on the Agreement’s
spatial scope, basic objectives, role in the broader framework of international
fisheries law and the international law of the sea as well as its relanonsh:p
with RFMOs and their constitutive instruments;

(d) Lack of direct interest, namely States without a high seas fishing fleet or an
interest to establish such a fleet as well as coastal States whose maritime zones
do not overlap with the distributional ranges of one or more straddling or
highly migratory fish stocks; and

(e) A cost-benefit analysis which has led to the conclusion that the disadvantages
of participation outweigh the advantages.

The author is very grateful for comments received by A.G. Oude Elferink and A. Tahindro on an
carlier version of the report.

Unless specified otherwise, a reference in this report to an RFMO includes an ‘Arrangement’ as
defined in Art. 1(1)(d) of the Fish Stocks Agreement. As a corollary thereto, a reference to a
member or members of an RFMO includes a participant or participants in an Arrangement.

The number of 195 (118 + 77) is based on the “Table recapitulating the status of the Convention
and of the related Agreements, as at 10 July 2009, available at <www.un.org/Depts/los> on 18
November 2009, The Holy See is not counted.
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Non-Participation in the Fish Stocks Agreement. Status and Reasons

Categorizing (non-)participation

The categorization of parties and non-parties in Table A below is inspired by the
different reasons for non-participation discussed above. This categorization follows
from the identification of three groups with distinct and likely reasons for non-
participation, namely land-locked States, small island developing States and Central
and South American States. The most likely reasons for non-participation by land-
locked States are a lack of direct interest and a cost-benefit analysis. As regards small
island developing States, the main reason for non-participation is likely to be lack of
capacity and resources. The group of Central and South American States was then
singled out in view of the likelihood of objections to substantive aspects of the
Agreement.

Table A: Groups of parties and non-parties to the Fish Stocks Agr«:@menl:4

Group | # parties | # non-parties

Land-locked States 5 37
Small island developing States 19 13
African States 8 26
Asian States 6 12
Central and South American States 5 - 14
States of the Middle East 2 10
Others ' 32 6

Total | 77 | 118

Appraising the status of participation
It is submitted that appraisals of the -status of participation in the Fish Stocks
Agreement must, inter alia, take into account

(a) the number of years that have passed since it was opened for signature;

(b) the substance, role and nature of the Agreement; and

(c) what status of participation is necessary.

As regards aspect (a), it is worth observing that the annual status of participation in
the Agreement was roughly similar to that of the LOS Convention during the first 13
years, but diverged considerably since then. The average number of new parties per
year is nevertheless not very different: 5.68 for the Convention and 5.13 for the
Agreement. Given the current status of participation for both instruments, the
potential for broader participation in the Agreement is obviously higher than the
potential for broader participation in the LOS Convention.

For the purpose of examining aspects (b) and (c), a comparison between the LOS
Convention and the Fish Stocks Agreement offers some help. Whereas the
Convention is often characterized as the ‘Constitution for the Oceans’ and contains
various ‘new rights’, the Agreement is a relatively specific single-issue instrument

4 Section 4 of the report contains lists of all parties and non-parties that are included in the groups

shown in Table A.
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and does not contain ‘new rights’ that are attractive to a large number of States.
Moreover, the significance of wider acceptance and applicability of the Fish Stocks
Agreement should not be overstated either. As a framework convention, the Fish
Stocks Agreement does not deal with the actual regulation of marine capture fisheries,
including the sensitive issues of restricting access and allocating fishing opportunities,
which take place at the (sub-)regional level. The successfulness of the Fish Stocks
Agreement depends therefore to a significant degree on the extent in which such (sub-
yegional cooperation is ‘compatible’ with the Agreement. In summary, while
participation in the Fish Stocks Agreement is not expected to ever reach the extent of
universality that is currently enjoyed by the LOS Convention, this is also not essential
for ensuring the success of the Agreement.

Key non-parties :
4 And - : X
The 2" research question that is to be addressed by this report reads:

Which States could make a relatively important contribution (among other things by
not being a stumbling block) to the progressive development of internatibnal fisheries
law and the law of the sea by ratilying or acceding to the Fish Stocks Agreement?

The relevance of participation is thus linked 1o “the progressive development of
international [isheries law and the law of the sea”, which relates predominantly to the
implementation of the basic jurisdictional framework of the LOS Convention by
means of a modernized and more claborate and operational regulatory framework,
including the central role accorded to RFMOs therein. In this light, ‘key non-parties’
would therefore include those with substantive objections to in particular Articles 4
and 7 of the Fish Stocks Agreement and the pivotal role accorded to REMOs pursuant
to Article 8. This would seem to include in particular the non-parties in the Central
and South American group which either (a) do not participate in (sub-)regional
cooperation that is regarded as ‘compatible’ with the Fish Stocks Agreement or (h)
only participate in (sub-)regional cooperation that is regarded as ‘incompatible’
therewith. Participation by these States in the I'ish Stocks Agreement should lead to
an alignment ol their regional cooperation with the Agreement.

Relationship Fish Stocks Agreement and RFMOs

The Fish Stocks Agreement does not stipulate or envisage a formal linkage between
the Agreement and the constitutive instruments of REMOs. Moreover, it does not
establish a body, contains no provisions which are directly aimed at RFMOs and also
lacks a procedure for assessing that the constitutive instruments of RFMOs and their
performance are compatible with the Agreement. The annual informal consultations
ol States paities 1o the Agreement, the FSA Review Conference and the United
Nations General Assembly (UNGA) have nevertheless been used as fora [or dialogue
and exchange of views on the [unctioning of the Fish Stocks Agreement and its
implementation by States individually and jointly, in particular through RIFMOs.
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Research question Mo. 8 reads:

What are the mrml inportant differences between the main rights and duties of, nﬂ the
one hand, States® that are parties to the Fish Stocks Agreement and members® to
relevant RFMOs and, on the other hand, Stales that are
(n) parties to the Fish Stocks Agreement but not members to relevant RFMOs;
(b) members to relevant RFMQOs but not parties to the Fish Stocks Agreement;
and
(¢) not parties o the Fish Stocks Agreement and also not members to relevant
REMOs.
Which implications does this have lor the ‘greening’ of RFMOs"?

As regards comparative scenario (a), even though non-members are not directly
bound to an RFMO’s actual regulation of fishing activities, they are still indirectly
bound as a consequence of the duty (o cooperale pursuant to Article 8(3) of the Fish
Stocks Agreement. Moreover, participation in the Fish Stocks Agreement does not
automatically entitle a State to membership of relevant RFMOs or a &fair and
cquitable) allocation of fishing opportunities. Lastly, vessels flying the flag of non-
members that engage in, or support, relevant fishing activities are presumed to be TUU
vessels. These vessels may be listed on IUU Vessel Lists and be subijected to a suite ol
measures imposed by members. Al a later stage and under certain conditions, the flag
States ot such vessels - i.e. non-members - may also be subjected to trade-restriclive
measures, ' ' '

As regards comparative scenario (b), relerence can be made to the disadvantages and
advantages of participation in the Fish Stocks Agreement incorporated in Table I in
subsection 3.0. These disadvantages and advantages are also relevant for comparative
scenario {c). In addition, the observations made in relation to comparative scenario (a)
on membership, allocation of fishing opportunities and combating TUU fishing
activities apply lo comparative scenario (c) as well. Furthermore, even though non-
members are not directly bound to an REMO’s actual regulation of fishing activities
or indirecly bound pursuant to Article 8(3) of the Fish Stocks Agreement, in case
they are parties o the LOS (_‘Ull\’l ntion they are still indirectly bound as a
consequence ol the dutv to cooperate laid down in Articles 63(2), 04 and 115 of the
I1.0S Convention.

Addressing reasons for non-participation

Certain reasons for non-participation in the Fish Stocks Agreement are best addressed
in the context of implementing the Fish Stocks Agreement. The challenge is then to
use the Agreement’s margin of discretion and flexibility without losing sight of the
need (o ensure that the establishment and operation of REMQOs must be compatible
with the Agreement, thus safeguarding inter-regional uniformity. Such inter-regional
uniformity essentially reflects the guiding nature and predominance of global

Including the Buropean Connuunity (EC).

For the purpose of this reporl, members include cooperating non-members unless specilicd
otherwise.
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